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54. From the scheme of the Act 2016, its application is retroactive in character
and it can safely be observed that the projects already completed or to which the
completion certificate has been granted are not under lis fold and therefore, vested or
accrued rights, if any, in no manner are affected. At the same time, it will apply after

getting the on-going projects and future projects registered under Section 3 to
prospectively follow the mandate of the Act 2016.
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25. Thus, failure to register a project amounts to violation or contravention
of provisions of the RERA, which act can be punished under Section 59. Therefore, in
strict sense, registration of a project is not a pre-condition for maintaining a complaint
under section 31 of the RERA. If section 31 of the RERA is read to mean that
complaints only in respect of registered projects can be entertained by Regulatory
Authority or Adjudicating Officer, this would mean that no action can be taken by
Regulatory Authority against a person who contravenes section 3 of the RERA. In fact,
contravention of section 3 necessarily takes place in respect of unregistered project. I

am therefore of the view that even in respect of unregistered projects, complaint under
section 31 of the RERA would be maintainable.

(i) I, ST UG FeATEEIE @USUId T@-e gRT 1 Ifiar fSwfdea
& 42 /2023 TSN, Racdt wifer. am wore #§ wiRa omew fRiis:
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gTd 39 A -

5.14 The authority would have to admit a complaint even if it is to reach a
conclusion about the completion of a project or to draw further conclusions about the

applicability of the Act. Merely because a project hasn't been registered can never be an
acceptable reason to deprive the allottee of his/her statutory right to file a complaint.
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. 15..15 In our view, the Authority has to act as a watchdog and play an active role
in thwarting such malpractices which

may result in closing its doors to any aggrieved
person.

15.16 Further, the Authority cannot also turn a blind eye to its own powers

under Section 35, under which it can act suo motu to call for information or
clarifications relating to the affairs of any promoter, especially when an allottee

complaint of incomplete work as well as infrastructural development, suggesting that
the project may still be an ongoing project.

15.17 Sections 32, 34 and 35 of the Act read together leave no doubt that the
Authority is a watchdog designed to ensure transparency in the real estate sector, to
protect all players, be it the allottee, the promoter Or be a real estate agent. The

underlying emphasis is to protect the interest of an allottee, who is a dwarf compared to
the might of the promoters/developers.

15.18 No doubt the language of the statute would state that registration would
not be required on completion of a project, but in the event of a complaint regarding
deficiency in development works, it is the duty of the Authority to consider the matter,
watch closely, otherwise such pleas may be resorted to by unscrupulous
developers/promoters to defeat the valuable rights of the allottees.

15.19 We are of the opinion that the language of the statute also provides that a
developer shall be protected from the registration and consequences of the Act, only in
case where the project was completed with completion certificate. But, to establish a
fact that whether the project is ongoing or completed just to free the promoter from the
consequences of the act are matters of fact to be determined in the course of
proceedings initiated by an aggrieved person. Non-applicability of the Act cannot be a

presumption to be derived from a mere fact simplification of a project not being
registered.

15.20 Proceeding under section 59 of the Act is a course available to the
Authority except for determination of a complaint. Once a complaint is filed on issues
pointing out the deficiencies and defaults of a promoter, the Authority has to decide on

its own whether to take recourse to the procedure prescribed under section 59 after
filing a complaint.

(i) WL Y-\UST Uleid HfArpRUr, GoE gRT Il HEAT 602022,
61,/2022, 64 /2022 Ud 65/2022 H UIRT Hgaal AQ¥ fQidh: 25—04—2022
H Iusiipa uRAeHRT IR W AWM, 2016 TR 8F & TWY § awel
B T 2, R geTd e Fread 2

28. We are also of the opinion and observe at the cost of repetition that the
Authority wrongly interpreted the judgment of the Hon'ble Supreme Court. The

retroactive operation of the the Act, as observed by the Hon'ble Supreme Court, and as
the language of the statute also suggests would protect a developer from registration and
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ation, where the project stood completed with a

completion certificate but to establish a fact, whether a project is ongoing or complete to
resultantly liberate the promoter of the consequences of the Act are matters of fact to be
determined during the course of proceedings initiated by an aggrieved person. The non-
applicability of the Act cannot be a presumption to be derived from a fact simplicitor of

consequences of the Act, only in a situ

a project not being registered.

29. The proceedings under Section 59 of the Act is a course available to the
Authority in addition to the one that a determination of a complaint would warrant. It is
not desirable to ask an allottee/complainant to file a separate complaint to invoke
Section 59 of the Act. This is a provision empowering the Authority to penalize a
defaulting promoter, once any complaint is filed on issues pointing out deficiencies and
default of a promoter, the Authority after entering upon a complaint has to decide from
itself, whether a course prescribed under Section 59 has to be resorted to. A separate
complaint qua this aspect is not essential.

(v) A —9aT el Mferapsor, IO g1 Jdiel =T 1392 /2019
AT are 9919 AE BT 961 SonteraeT sfisar urfer # wiikd
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14.  From these aforesaid observations of the Hon'ble Supreme Court, by no
stretch of imagination it can be construed that the Act is not applicable to the
unregistered projects. In fact, without any distinction between the registered and un-
registered projects, the Hon'ble Supreme Court has explicitly laid down that all
"ongoing projects" that commenced prior to the Act and in respect of which completion
certificate has not been issued, fall within the purview of the Act. Thus, the aforesaid
submission of learned Senior Counsel for the respondent cannot be attached any legal
credence. Rather, the acceptance of aforesaid submissions of learned Senior Advocate
would provide immunity not only to the promoters of ongoing unregistered projects,
from the applicability of the Act, but also to unscrupulous promoters of future projects,
who may be enticed by such interpretation not to get their upcoming projects registered

as per provisions under Section 3 of the Act.

15. Admittedly, at the time 'of institution of the complaint on 04.12.2018, and at
the time of handing down of the impugned order dated 10.04.2019, the project

'COSMOS EXPRESS 99', in which the unit of the appellants is situated, was an ongoing

completion certificate had not been issued and thus it was

project regarding which
of no

within the purview of the Act, and for the decision of the present appeal, it is
relevance that the said project was got registered by the respondent/promoter on

14.10.2019.
- 16. Thus, keeping in view our aforesaid discussion, the impugned order
dated 10.04.2019 passed by the learned Authority is not sustainable. Consequently, the
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revaili ) ’ e prescribed rate
prevailing as on today, i.e. @ 10.6% per annum (SBI highest+MCLR+2%), as per Rule

15 of the Haryana Real Estate (Regulation and Development) Rules, 2017. The interest

shall be calculated from the dates of respective payments made by the allottees to the
zation. '

respondem/promoler, till the date of reali
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